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. 1 NTRODUCTI ON

1 Bef ore the Conmission is the above-captioned Application
for Transfer of Control of ALASCOM Inc. (Al ascom from Pacific
Tel ecom Inc. (PTlI) (the parent conpany of Alasconm to AT&T
Corporation (AT&T) filed jointly by Alascom Pacific and AT&T
(Applicants) on Decenber 15, 1994. Applicants specifically
request that the Comm ssion approve transfer of control of

Al ascom s current domestic and international authorizations,
cable landing license, radio licenses, and radio permts to AT&T.
Applicants additionally request that the Conm ssion issue a



finding pursuant to 47 CF.R 862.1 et seq. that, after closing
the transaction, "AT&T/ Al ascomt and AT&T Conmuni cations wll be
commonly owned by AT&T and may, therefore, share common officers
and directors.! Applicants further request a waiver of Section
61.41(c) of the Conmi ssion's Rules, the "all or nothing rule,”
whi ch woul d ot herwi se require AT&T/Alascomto provide services
under price cap regulations. Finally, Applicants request that
transfer of Alascom s Section 214 authorizations under the terns
of the proposed acquisition constitutes conpliance with the
Comm ssion's requirenent that, by March 1, 1995, AT&T file a
Section 214 application to serve Al aska.?

2 Al so before the Comm ssion and inplicated in the proposed

! Application at 12. Applicants assert that after the transfer
AT&T Corporation will own all of the stock of Alascom and a
majority of the stock of the entities conprising AT&T
Conmmuni cat i ons.
2 See Integration of Rates and Services for the Provision of
Communi cations by Authorized Common Carriers between the
Contiguous States and Al aska, Hawaii, Puerto Rico and the Virgin
| slands, Menobrandum Opinion and Oder, 9 FCC Rcd 3023
(1994) (Market Structure Order) at 3032, para. 50. The Application
was placed on public notice on January 6, 1995. On February 6,
1995, United Utilities, Inc., (United) and Al aska Tel ecom Ltd.
L.C. (Alaska Telecon) filed Petitions to Deny the Application
(Petitions). Also on February 6, General Conmunications, Inc.
(GCl) filed Conmments. An Qpposition to the Petitions to Deny was
filed by Applicants on February 22 (Applicant's Reply). Replies
were filed by GCI, United and Al aska Tel ecom on March 6, 1995. On
March 31, 1995, the Alaska Public Uilities Conm ssion (APUC)
i ssued a Bench Order Approving Application Subject to Conditions,
U-94-113 Oder No. 2 (Bench Oder), approving the Applicants’
request for transfer of the ownership of Alascom Inc. from
Pacific Telecom Inc. to AT&T Corp. On June 13, 1995, APUC issued
an Oder Affirmng Bench Order, U 95-113 Order No. 3 and U 95-26
Order No. 1 (APUC s First Order) detailing the rational of APUC s
Bench Oder. On June 15, 1995, APUC issued an O der Addressing
| ssues, Identifying Reporting Requirenents, and Requiring
Filings, U95-26 Oder No. 2 (APUC s Second Oder) requiring
quality of service reports from AT&T and Al ascom to ensure that
the transfer of ownership of Alascom did not affect quality of
service. Also on June 15, 1995, APUC issued an Oder Ganting
Motion to File Response; Approving Use of Assuned Business Nane;
and Requiring Filing, U94-113 Oder No. 4, allowng Alascomto
use the nanme "AT&T Alascom"” APUC s First Oder defers to the
Comm ssion issues relating to interstate telecomunications.
Nothing in APUC s orders is inconsistent with our findings here.




transfer is an application flled by Alascom for review of a 1991
Conmon Carrier Bureau Decision® authorizing Alascomto acquire
and operate a fiber optic cable system between Al aska and Oregon
for the provision of interstate smntched and private line
services (Application for Review).*

3 1n the present Order, we find that the effect of the proposed
merger will not substantially |essen conpetition, or tend to
create a nmonopoly. We find that the acquisition, as conditioned
herein, wll pronote entry into the Al aska tel econmuni cati ons
market. We find that it wll pronote tel ecomrunications
efficiency and that it conforns to the objectives and

requi rements of the Joint Board's Final Reconmendation® as
adopted in the Market Structure Order. W also find that the

| anguage retaining Conm ssion jurisdiction over the Al aska Spur
in the Al aska Spur Authorization does not provide the Conm ssion
wi th any powers other than those Al ascom has acknow edged and
accepted in its Application for Review To the extent of this
clarification only, Alascom s Application for Review is granted.

1. BACKGROUND

4 The JSA: Interstate tel ephone service to and from Al aska is
provided jointly by AT&T and Al ascom under their Joint Services
Agreenment (JSA). Alascom connects directly to |ocal exchange
carriers in Alaska and to AT&T in the contiguous 48 states. Under
the JSA, AT&T nust reinburse Alascomfor all of Alascoms
unrecovered interstate costs plus a profit margin equal to
AT&T's. AT&T and Al ascom provide interstate service in Al aska

3 1In the Matter of Application of Alascom Inc. for Authority to
Acquire and Operate a Fiber Optic Cable System between Al aska and
Oregon, for the Provision of Interstate Swtched and Private Line
Servi ces, Menorandum Opinion, Oder and Authorization, 6 FCC Rcd
2969 (1991) (Al aska Spur Authorization).

“ An Opposition to the Application for Review (Opposition) was
filed by General Conmunication, Inc., (GCl). A Reply was filed by
Alascom Alascom also filed a Mtion for Wiver of Page
Limtation to permt its Application to exceed the Comm ssion's
25 page limt. W grant the waiver because Alascom has
denonstrated a need for the waiver and thus good cause has been
shown.
> Integration of Rates and Services for the Provision of
Communi cations by Authorized Common Carriers between the
Contiguous States and Al aska, Hawaii, Puerto Rico and the Virgin
| sl ands, Final Reconmended Decision, 9 FCC Rcd 2197 (1993) (Joi nt
Board's Final Recommendati on).




general ly pursuant to AT&T's nati onw de averaged rate schedul e
(i.e., at "integrated rates"). Alascomis role in the Al askan

mar ket and under the JSAis limted to the provision of
interstate interexchange transport and swi tching services
necessary for interexchange carriers to provide services in

Al aska up to the goint of interconnection with each Al aska | oca
exchange carrier.” Finally, under the JSA rates charged to MIS
and WATS custoners in Al aska nust generally remain equivalent to
rates charged for calls of conparable distances in the contiguous
48 st ates.

5 G ven the sparse popul ati on and vast distances involved in
t he Al askan tel ecormuni cati ons market, Alasconm s required
conpensation and rate of return under the JSA have proved
burdensone to AT&T. Al ascom gai ns an advantage over its
interstate and intrastate service conpetitors because, in AT&T
it has an assured revenue source, regardl ess of Al ascom s |evel
of efficiency and irrespective of existing market conditions. For
t hese reasons, a Federal-State Joint Board, pursuant to Section
410(c) of the Communi cations Act, concluded, and the Conmi ssion
agreed, that the JSA d|d not pronDte conpetition and efficiency
in the Al askan market.’ The Conmi ssion deternmined that the JSA
shoul d be abandoned, "subject to transition nmechanisns that wll
enabl e the new market structure to develop wi t hout causi ng
significant rate increases in Al aska."

6 The Market Structure Order: The Joint Board' s Final
Recommendati on was rel eased on Cctober 29, 1993. Wth m nor
changes, it was adopted by the Comm ssion in its Market Structure
Order of May 19, 1994. The recommendati on of the Joint Board, as
adopted, requires inplenentation of a new tel econmunicati ons

mar ket structure for Al aska designed to preserve universa
service, continue rate integration, maintain revenue requirenent
neutrality, allow narket-based conpetitive entry, and encourage

i ncreased eff|C|ency in the provision of telecomunications
services.® The Market Structure Order requires term nation of the

6 Market Structure Order, 9 FCC Rcd at 3023.

" Market Structure Order, 9 FCC Rcd at 3024; Joint Board' s Fina
Recomrendati on, 9 FCC Rcd at 2200.

8 Market Structure Order, 9 FCC Rcd at 3025.

° Id. at 3023. Rate integration in Alaska requires AT&T and
Alascom to provide interstate service in Al aska generally
pursuant to AT&T's nationwi de average rate schedule. Revenue
requi renent neutrality requires that the recommended changes in
Al aska's telecomunications market structure do not materially
i ncrease Al askan intrastate revenue requirenents.



JSA on January 1, 1996.'°

7 Transi ti on Mechani sns: The Conmi ssion deci ded t hat
termnation of the JSA should be delayed until January 1, 1996.
After term nation, Al ascom s comon carrier services nust be
offered to i nterexchange carrier custoners under tariff on a
nondi scrimnatory basis at rates that reflect the costs of
services, wWith separate rate schedules for renote "Bush"

| ocati ons not subject to conmpetition.' After the JSA terminates,
Al ascom coul d offer interstate MIS i ndependently from AT&T with
no obligation to charge AT&T's integrated rates. The recomended
mar ket structure contenplates that Al ascom would continue to
provide private |ine service upon reasonable request under its
existing federal tariffing and Section 214 obligations. After
term nation of the JSA AT&T is required to provide northbound
and sout hbound MIS between Al aska and the other states at
integrated rates. If AT&T provides private |line service between
Al aska and the other states, it nmust do so subject to the sane
terms and conditions that apply to its provision of such services
in the lower 48 states. Also, upon termnation of the JSA AT&T
must continue to purchase common carrier services fron1AIascon1|n
anounts declining to zero over the next two and one-half years.
Transition nmechani sns for the new market structure al so include
payment, in two installnents, by AT&T of $150 million to Al ascom
to mnimze |ntrastate cost shifts as AT&T decreases its usage of
Al ascom swi t ches.

8 The Al aska Spur: In 1991, the Chief of the Common Carrier
Bureau authorized Alascomto acquire and operate a fiber optic

0 1d. at 3023-4, note 15.

1 "Bush" locations are the w dely dispersed, small communities
that include much of Al aska's population. In the nost renote of
these communities, Alascom has exclusive rights to offer
t el ephone service and faces no conpetition.

2 Market Structure Order, 9 FCC Rcd 3025.

13 See Joint Board's Final Reconmendation at paras. 135-36;
Mar ket Structure Oder, 9 FCC Rcd at 3025. The Conmm ssi on adopted
the Joint Board' s recomendation that Al ascomuse this transition
paynment to reduce entirely the balance in its Central Ofice
Swi t ching account and then apply the remai nder proportionately to
all remaining plant accounts, with the exception of the Deep Sea
Cabl e account, which supports the Al aska Spur. As a consequence,
no portion of either of the two installnment paynents from AT&T to
Alascomis to be used to reduce the Deep Sea Cabl e/ Al aska Spur
pl ant account.




cabl e system (the Al aska Spur) between Al aska and Oregon for t he
provision of interstate switched and private line services.

Al ascom obj ected to conditions specified in the Al aska Spur

Aut hori zation and rejected the Authorization pending grant of its
Application for Review. Alascomthen requested Special Tenporary
Aut hority (STA) to operate the Al aska Spur, which the Chief of

t he Donestic Services Branch, Conmon Carrier Bureau, granted.?®
Subsequently, the Comm ssion del ayed action on the Application
for Review, pending outcone of the Federal-State Joint Board
proceeding. Until now, the Al aska Spur STA has been renewed ei ght
times, and it is presently in effect.

9 The Market Structure Order and the Al aska Spur: As it
relates to the Al aska Spur, the Joint Board recommendati on, as
adopted by the Comm ssion, requires that the ternms and conditions
of fered by Al ascom for use of the Spur be public and

non-di scrim natory, whether Al ascomuses a tariff or files
various contracts with the Conm ssion. In its pricing, Alascomis
required to conply with rel evant cost-of-service principles.
"Since the contracts, |eases, or tariffs governing use of the

Al aska Spur will be submtted for Conm ssion review, pricing

i ssues can be considered further at that time. "'’

I11. THE APPLI CATI ON FOR TRANSFER OF CONTRCL
A. The Informati on Requirenents
i . Background

10 Section 63.01 of the Conm ssion Rules states the basic
information requirements for nost applications under Section 214
of the Conmmunications Act. Al the information requested in
Section 63.01 has not al ways been required in cases of
applications to acquire tel ecomruni cations facilities.

14 Al aska Spur Authorization.

15 See letter from Abraham Lei b, Chief, Donestic Services Branch,
Cormmon Carrier Bureau to Charles Naftalin, Koteen & Naftalin,
attorneys for Alascom dated August 6, 1993.

6 Letter from John S. Mor abi t o, Deputy Chief, Donesti c
Facilities Division, Common Carrier Bureau to Vicki Schultheis,
Sr. FCC Licensing Specialist, Alascom Inc., dated July 19, 1995.

17 Joint Board's Final Recommendation, 9 FCC Rcd at 2217.

18 gee infra n. 24.



ii. Application

11 Applicants assert that, because they only seek authority for a
transfer of control of Alascom and do not seek any authority to
change Al ascomis facilities or operations, the detailed
information requirements of Section 63.01 of the Conm ssion's

Rul es are inapplicable. ' Applicants do not believe that the
information specified by Section 63.01 of the Comm ssion's Rul es
is required for transfers where no specific construction of new
facilities is being proposed. %

iii. Conmments

12 United argues that the Application is mssing information
required by Section 63.01 of the Rules. United asserts that the
m ssing data are critical because they bear on AT&T' s plans for
noder ni zi ng Al ascoml's Bush facilities and require estimtes of
costs and cost-bases for such inprovenents. United clains that
the information should be of special interest to the Comm ssion,
whi ch has recognized the inequity of placing at risk

conmuni cations in the renote areas of Al aska. United requests
that AT&T be required to submt adequate plans for nodernization
of Al askan Bush services and that grant of the Application be
conditioned on fulfillment of those plans.?

iv. Discussion

13 In general, applications filed pursuant to Section 214 of the
Communi cations Act are required for transfers of control even if
no new facilities are constructed. Section 214 states that: "No
carrier shall ... acquire or undertake the operation of any |ine
unl ess and until there shall first have been obtained from
the Comm ssion a certificate that the present and futurezfublic

conveni ence and necessity require ..." such acquisition.
Section 63.01 of our rules states: "Any party proposing to
undertake ... operation of any line ... for which authority is
requi red under Section 214 of the Comrunications Act ... shall

request such authority by formal application. [The application]

19 Application, Appendix B, at 8.
20 Applicant's Reply at 8.
2L United' s conments at 17.

2247 U.S.C. § 214.



... nust include the followi ng information as applicable."?® The
subsequent list of information requirenents is extensive. Mich of
it refers to matters involving construction of facilities, which
is not contenplated in the present case. Mandating strict
conpliance with each subsection of Sectlon 63.01 in every case
woul d not further the public interest.? This is espeC|aIIy true
of those applications involving acquisitions of st ock. #® The
information requirenents have been pronul gated to expedite
handl i ng of routine cases. Since nost Section 214 applications
involve facilities construction, the rules primarily address

t hose aspects of the application process. W have not adopted
special rules for Section 214 applications for nmergers and ot her
transfers. Carriers have sonetinmes obtained such certification by
filing applications designed to neet the general requirenents of
Section 214, without specific reference to any of our
|nplenent|ng rul es.?® Furthernore, even where authority is sought
pursuant to Section 63.01, that Section does not require
formul ati on of plans for specul ative future construction
requirenents. In this case, Applicants have provided us with
information pertaining to all aspects of the requirenents set out
in the Joint Board' s Final Recommended Decision, as adopted in
the Market Structure Order. The market structure specified
therein represents a conprehensive outline of what the Conm ssion
has determ ned wll best serve the public conveni ence and
necessity for Al aska's tel econmunications services. The

i nformation necessary to determ ne whet her the proposed nerger
conforns to that structure is, therefore, fully sufficient for a
determ nation as to whether the proposed acquisition provides for
t he public conveni ence and necessity, as required by Section 214
of the Conmunications Act. Thus, we believe we have sufficient

23 47 C.F.R § 63.01 (enphasis added).
24 See, e.g., In the WMatter of Telnet Corporation Vienna,
Virginia Gener al Tel ephone and El ectroni cs Cor por ati on
Washi ngton, D.C. Proposed Merger, 70 FCC 2d 2249, 2252 (1979).
"Furthernmore, we do not intend to burden GIE and Telenet wth
strict conpliance with Section 63.01 of the Comm ssion's rules
relating to the filing requirenments of Section 214 applications.
The application, as we have noted above, should focus on the
i npact of the nerger upon the public convenience and necessity as
well as our obligations pursuant to Section 7 of the dayton
Act . "

25 See, e.g., Application of General Telephone & Electronics
Corporation to Acquire Control of Telenet Corporation, 72 FCC 2d
91 (1979) n. 33.

26 1 d.




information to consider the application on the nerits.?’

B. Conformty with the Market Structure Order's Transition and
Mar ket Structure Requirenents

i . Background

14 The Market Structure Order requires, inter alia: (1) that the
JSA be termnated; (2) that Al asconlis common carrier services be
of fered under tariff on a nondiscrimnatory basis at rates that
reflect the costs of services; (3) that Alascom continue to
provide private |ine service upon reasonable request under its
exi sting federal tariffing and Section 214 obligations; (4) that
AT&T provide northbound and sout hbound MIS between Al aska and the
other states at integrated rates; (5) that, upon term nation of
the JSA, AT&T continue to purchase comon carrier services from
Alascomin anmounts declining to zero over the next two and one-
hal f years;?® and (6) that AT&T pay $150 million to Alascon1 to
be applied to reduction of Alascom s plant accounts.

ii. Application

15 Applicants assert that their proposed transfer is in
conformty with these requirenents of the Market Structure Order.
Applicants state that they seek no material nodifications of the
Mar ket Structure Order and that Al ascom under new ownership as
"AT&T/ Alascom ™ wll continue to exist as a separate subsidiary
of AT&T with no change in corporate, legal or regulatory
status.® Applicants assert that approval will provide a certain
end to the lengthy regul atory proceedlngs concerning the Al aska
t el econmuni cati ons mar ket structure.

2/ \W\& address United's concerns about the Bush comunities bel ow,
but note here that APUC s Second Order at 5 requires AT&T/ Al ascom
to file quality of service reports so that APUC may nonitor
quality of service. APUC, |d. at 6, also requires AT&T to file
a Capital Plan which will include a description of its expected
future transm ssion capabilities.

2 This two and one-half year transition period wll allow
Alascom to slowy adjust to the absence of the "subsidies"
provi ded under the JSA

29 Market Structure Order, 9 FCC Rcd at 3023.

° Application, Appendix B, at 8.
31 |d. at 6.

10



iii. Conmments

16 Al aska Tel ecom asserts that the Joint Board' s Final
Reconmendati on, as adopted by the Conm ssion, was prem sed upon
the continuing i ndependent, nutually conpetitive participation of
AT&T, Alascomand GCI in the Al aska nmarket after term nation of
the JSA. Al aska Tel ecom descri bes the transfer as abandonnent of
t he Al askan market structure, transition nechani sns and orderly
transition period prescribed in the Market Structure Order.*

17 In its Coments, GCI supports the proposed transfer,
subject to certain conditions to ensure conpetitive entry into
the Al aska market and provided that the transfer is found to
conformto the recomrendati ons adopted in the Market Structure
Order. GCl asks the Commission to nake its determnation as to
whet her the transaction is consistent with the adopted
recommendat i ons "based on the existence of AT&T/ Al ascom as a
separate corporate entity from AT&T. "33

18 Applicants deny that the Joint Board' s Final Reconmendation
and the Market Structure Order were predicated on Al asconis
continued participation in the interstate MIS and WATS nar ket as
a subsidiary of PTI after the JSAis term nated. Applicants state
that both AT&T and AT&T/ Alascomw || continue to be subject to
the Market Structure Order.3

iv. Discussion

19 Pursuant to the Market Structure Order, upon term nation of
the JSA, Alascomwould be allowed to offer interstate MIS/ WATS

i ndependent |y from AT&T with no obligation to charge AT&T' s
integrated rates.® The Joint Board's Final Reconmendati on,
however, as adopted in the Market Structure Order, also

contenpl ates the possibility that Alascomw T exit the market. 3
Al aska Tel ecom s assertion that the Market Structure O der was
prem sed upon the nutually conpetitive participation of AT&T,

32 Al aska Tel econis Petition to Deny at 2.

¥ &Cl's Conments at 2.

34 Applicant's Reply at 19-23.

% Market Structure Order, 9 FCC Rcd at 3023.

% Joint Board's Final Reconmendation, 9 FCC Rcd at 2204.
"Alascom nust file a transition plan and file for perm ssion
under Section 214 of the Conmunications Act prior to exiting the
MIS market if it chooses to exit that Market."

11



Alascom and GCl in the Al aska market after term nation of the JSA
is, therefore, incorrect. Furthernore, AT&T/ Al ascomw ||

continue to provide service as a separate corporation from AT&T.
Al essential elenents of the recommended market transition
mechani snms established in the Market Structure Order will be
preserved in the Application and Stock Purchase Agreenent. The
pur pose of delaying term nation of the JSA was to provide Al ascom
sufficient time to adjust to the new market structure. The
proposed acquisition represents just such an adjustnent. In al

t hese respects, the proposed transfer of ownership is in accord
with the Market Structure O der.

20 O course, as Applicants have noted, conpliance of the Stock
Purchase Agreenment with the Market Structure O der's provisions
establishing distinct rate structures for AT&T and Al ascom
requires that we grant the requested AT&T/ Al ascom wai ver of
Section 61.41(c), the "all or nothing rule.” This will allow
AT&T/ Al ascomto file rate-of-return based rates for interstate
switching and transport services offered to interexchange
carriers while AT&T continues to be subject to price cap
regulation. Simlarly, conpatibility with the Market Structure

O der's requirenent that AT&T file a Section 214 application to
serve Al aska by March 1, 1995, necessitates a finding that the
present application constitutes such a filing. The alternative,
requiring AT&T to separately file an application and serve Al aska
in conpetition with its own subsidiary, is neither practical nor
necessary to achi eve reasonabl e conpliance. The present
application was filed on Decenber 15, 1994, well|l before the March
deadl i ne, and serves the purposes of the filing requirenent:
entry of AT&T into the Alaska market. We note that no party of
record has opposed the wai ver request or questioned whether the
application satisfies the Market Structure Order's requirenents.
Since we have found that consummation of the Stock Purchase
Agreenment will further the purposes of the Market Structure O der
and will otherw se be conpatible with the required market
structure, we grant AT&T/ Al ascom a wai ver of Section 61.41 of our
Rul es and find that the present Application fulfills AT&T s
filing obligation.

C. Universal Service, Rate Integration and Revenue Requirenent
Neutrality

i . Background

21 The Market Structure Order identified 5 basic objectives to
govern the Al aska tel ecommuni cati ons market structure. Anong

t hese obj ectives were universal service, rate integration and
revenue requirenment neutrality.?

3" See para. 7, n.13.

12



ii. Application

22 Applicant's assert that the proposed acquisition wll
assure continuation of universal service, as required by the

Mar ket Structure Order, because AT&T/Alascomw || continue to be
subject to Alasconis interstate obligation to serve the Bush
communities, including the obligation to provide intrastate
service, satellite service and non-discrimnatory interstate
carrier transport to these service areas. Applicants also state
that the transfer will preserve rate integration for MIS and WATS
to and from Al aska, as required by the Market Structure O der.
They state that AT&T/Alascomis the neans through which AT&T wil |
performits obligations under the Market Structure Oder to
provide MIS and WATS to and from Al aska. Therefore, even after
the JSA is term nated, AT&T/Alascomw || continue to file
interstate tariffs wwth MI'S and WATS rates that mrror the rates
in AT&T's tariffs covering the contiguous 48 states.3®

23 Applicants state that approval of the transfer will also
assure that revenue requirenent neutrality, mandated by the
Market Structure Order, is nmaintained. They assert that

AT&T/ Alascomw I I have an intrastate revenue requirenent that is
virtual |y unchanged because: (1) AT&T/Alascomw || continue

Al asconl s corporate exi stence and have an interstate revenue
requirenment that is virtually the same as Al ascoms; (2)
AT&T/ Al ascoml s interstate books will reflect AT&T's $150 million
paynent as required by the Market Structure Order; (3) the
acquisition will provide AT&T with incentives to assure that its
subsidiary provides high quality services that will be
conpetitively attractive to purchasers, easing the concerns that
| ed the Comm ssion to require that AT&T purchase services from
Al ascom and (4) the Alaska network wll be nanaged by the nost
experienced interexchange carrier in the country.>

iii. Conmments

24 In its Petition to Deny, United asserts that it is an

Al askan | ocal exchange carrier providing tel ephone service to 59
villages in the Al askan Bush in a service area covering 70,000
square mles. According to United, the villages are accessible
only by air. United clains that the average popul ation of the
communities it serves is approxi mtely 250 persons and that nost
of the communities' inhabitants have incones bel ow the poverty
line. According to United it jointly operates satellite earth

38 Application at 6-7.
% 1d. at 8.

13



stations with Alascomin 46 of the 59 villages. “

25 United argues that nost of the toll interconnection
facilities serving the Bush are in need of upgrade. United cl ains
that earth stations often need repair and that cannibalized parts
of earth stations operated el sewhere are required to repair or
expand them United asserts that calls to nearby |ocations often
need circuitous routing, including double hops through
satellites, and that this results in transm ssion delays that are
i nconpati ble with standard conmmercial services, such as FAX, or
nodern digital services that could make nuch-needed di stance

| ear ni ng and nedi cal inmaging services available in the Bush.*

26 United asserts that, in February of 1989, Al ascom i nforned
the Joint Board that by 1991 it would begin to upgrade its Bush
earth stations to allow full digital services. United clains that
t he maj or upgrade was again Eronised in 1990 and 1993, but no
maj or upgrade was performed. *?

27 Uni ted argues that, throughout the Joint Board proceedi ngs,
AT&T had expressed an interest in avoiding the expenses
associated with serving the Bush at | ess than cost-based rates.
United clainms that cost-based rates for such service would
average $1,000 per ratepayer per year. United argues that paynent
to Alascomrequired by the Conm ssion to offset the costs of

Al asconl s past investnments will not provide cost recovery for
moder ni zation.*® United notes that the Conmission will continue
to require that 86% of the cost of Alasconmis and United' s circuit
equi pnent be assigned to the interstate jurisdiction to be
absorbed by AT&T's interstate ratepayers, giving AT&T an
incentive to avoid investnents for inprovenent in those
facilities.

28 In their Reply and Qpposition to Petitions to Deny,
Applicants disagree with United' s assessnent of the state of
conmuni cations in the Al askan Bush. Applicants state that they
are aware of the vital inportance of comrunications to residents
of rural Alaska. Applicant's note that no Al askan consuner or
busi ness custoner has offered conments in opposition to the
transfer. Applicants state that AT&T's various proposals for
nore equitable spreading of Al aska service costs did not

40 United's Petition to Deny at 1-3.
“1d. at 4-7.

2 1d. at 8-10.

B 1d. at 13.

14



represent an objection to efficient upgrade of services to the

Al aska Bush. Rather, AT&T was objecting to the inefficient
incentives arising fromthe JSA s requirenent that it pay for

i nvestnments determ ned solely by Alascom Applicants state that
this inefficiency will be elimnated by term nation of the JSA
Applicants note that the Joint Board agreed that elimnation of
such an incentive for |neff|C|ency woul d be a positive benefit to
Al askan tel ecomuni cati ons. A@pllcants assert that only 12% of
Al asconmls traffic, and none of its interstate traffic, is
affected by the "doubl e hop" of which United conplalns
Applicants state that Alascoms facilities can already provide
sonme sophisticated di stance | earning services for the Bush and
that Al ascom has denonstrated a capacity to provide tel emedicine
in rural areas. Applicants state that Al asconl s mai ntenance
record in the Bush has been very good; from 1992 to 1994, rural
servi ce was operati onal over 97.5% of the tine, despite very
severe weat her conditions.* Applicants state that a task force
has al ready been assigned to estinmate AT&T/ Al ascomli s capital
needs with a view to providing high quality services. Wen the
task force has conpleted its recommendati ons, Applicants state
they will be made avail able. Applicants assert that service wll
continue to be affordable for Bush residents, since AT&T/ Al ascom
will continue to file interstate tariffs with MI'S/WATS rates that
mrror the rates in the | ower 48 states and 86% of the cost of

Al asconis circuit eqU|pnent will continue to be assigned to the
interstate jurisdiction.?

29 In its Reply, Al aska Tel ecomstates that the Al aska Spur is
unrel i abl e, having been out of service a total of 140 days or 10%
of its operational life, and that Al aska Telecom as a facilities
based provider, would be able to conpensate for this deficiency

W th |ts proposed hi gher quality, greater capacity undersea
cable.*

4 Applicant's Reply at 5, citing Joint Board's Fina
Reconmendation, 9 FCC Rcd at 2201 and 2216. See also Market
Structure Order, 9 FCC Rcd at 2202 (the Comm ssion reasoned that
both GCI and AT&T had offered to serve the Bush comrmunities
followi ng term nation of AT&T' s reinbursenents under the JSA.)

¥ 1d. at 7.

4 pApplicant's Reply 4-10.

47 A aska Telecomis Reply at 17-21. W note that wunreliable
service in the Bush areas resulting, in part, from the alleged
unreliability of the Alaska Spur, nmay pose a threat to universa
servi ce.
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30 Inits Reply, United asserts that there have been
significant consuner conpl aints about Al ascom s service to the
Bush areas. United says that conplaints were sent to Al ascom by
the Di stance Delivery Consortium United asserts that its own
stockhol ders are Al askan Bush tel econmuni cati ons consuners and
that United' s own assessnent of service deficiencies in the Bush
constitutes a consuner conplaint. United clains that, in the 46
communities in which United and Alascomjointly own earth
stations, 40% of the custoners' calls are subject to "double
hops" through satellite transponders. United asserts that, during
a recent failure of the Al aska Spur, all interstate calls to and
fromrural Al askan conmunities were subject to "double hops" as a
result of being rerouted through satellite transponders and t hat
two ot her services, including an educational channel, carried by
satellite and primarily used by rural Al askans were entirely
preenpted. United disputes the significance of Applicant's
exanpl e of Alascoms ability to provide distance |earning to
rural Al aska using its present facilities. United clains that the
exanpl e invol ved a uniqye service for a single school district,
the richest in Al aska.® United asserts that the only rural

t el emedi ci ne services offered by Alascom are al so uni que non-
satellite, private line services not at all typical of

t el econmuni cations in the Bush. United cites figures show ng that
99.93% reliability (an average of about 1 mnute a day of service
unavailability) is generally accepted as a service reliability
standard by the industry.* United says that Applicant's

acknow edged service record of 97.5% (about 36 mi nutes a day when
service is unavailable) is unacceptable.® United says its

request that Applicants provide specific plans for noderni zing

t el econmuni cations services to the Al askan Bush is not adequately
answered by Applicant's claimthat they are studying the matter.
United cites Alascomis alleged record of failed prom ses and the
current planned or actual deploynent of advanced services in the
United states and in Canadian rural comunities as evidence that

“ United's Reply at 4-7; United points out that the school

district in question included within its territory the North
Sl ope oil field.

See  Network Reliability: A Report to the Nation, ed.
| nternational Engineering Consortium June 1993, Section I, p.11

°0 United's Reply at 8-9, citing BOC Notes on the LEC Network

Bel | core Special Report SR-TSV-002275 (1994) at 4-45; see also
Network Reliability: A Report to the Nation:, ed. National
Engi neering Consortium (1993) Section I at 11, where |ocal
exchange carrier switches as a whole showed a reliability |eve

of 99.999%
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noder ni zation i s overdue. >}
iv. Discussion

31 AT&T/ Alascomw |l continue Al ascom s corporate identity as a
separate subsidiary of AT&T.>? Hence, the new entity nmust conply
with all the requirenents inposed upon Al ascom and AT&T by the
Mar ket Structure Order. These requirements were designed to

mai ntain the intrastate revenue requirenent, rate integration and
uni versal service. It nmakes little difference that Alascomw ||
be under new ownership for these purposes. W agree, therefore,

t hat AT&T/ Alascomw || have an intrastate revenue requirenent
that is virtually unchanged and that the proposed transfer wll
not jeopardize the universal service and rate integration

obj ectives of the Market Structure Order. Nevertheless, United's
assertion that AT&T s incentives threaten needed inprovenents to
Bush | ocations is of serious concern. Exceptional inequities in
reliability in discrete geographical areas may underm ne

uni versal service. W find that 97.5% network up-tine is
acceptable for the present given the geographic areas that

Al ascom serves, but it nust begin to inprove. W note, however,
the record is Al ascom's, not AT&T/ Alascoms. W believe that
AT&T's overall reliability will extend to its new service area
and that we may, therefore, reasonably expect inproved efficiency
wi th AT&T/ Al ascom as discussed in nore detail bel ow.

Furthernore, the Al aska Spur will soon be subject to conpetition
from Al aska Tel ecom providing further redundancy and restoration
potential for cable and satellite interstate comrunications
reliability, as well as an incentive to inprove service.

32 United' s assertion that AT&T will have an incentive to avoid
maki ng network i nprovenments would apply equally to any carrier
not receiving conpensation for its services on a guaranteed cost -
plus basis. Al ascom under the JSA, operated on such a basis.
United' s objection, therefore, m ght appear to apply nore
logically to term nation of the JSA, which is a matter that has
al ready been deci ded. W note, however, given Al ascom s alleged
past failure to invest in prom sed inprovenents, the spending
incentives provided by the JSA were of little help to Bush
custonmers. AT&T's objections to the inefficiency of the JSA
reflect the sane concerns that pronpted the Joint Board to
recommend termnation of the JSA AT&T does not object to
investnment in Bush facilities as such.® Thus we find that

>l United's Reply at 11-12.
°2 Application, Appendix B, at 8.
°3 Applicant's Reply at 4-5.
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United' s concern that AT&T will be predi sposed not to nmake
necessary inprovenments in Bush services is unwarranted. W note,
however, that under the Communi cations Act we are enpowered to
require carriers under our jurisdiction to prOV|de

t el ecomruni cati ons servi ces where necessary.

33 W find that inprovenents in service to the Bush areas are
likely with AT&T managenent of Alascom We find, therefore, that
uni versal service, rate integration, and revenue requirenent
neutrality will be preserved with authorization of the proposed
nmer ger .

D. Effects on Conpetition and Efficiency
i . Background

34 The Market Structure Order also identified pronoting market
based conpetitive entry and encouragi ng i ncreased efficiency, °°
as basic objectives for the Al aska market. Analysis of these
criteria are essential to our determ nation that the proposed
transfer serves the public conveni ence and necessity.

ii. Application

35 Applicants assert that they nmade the filing required under
Hart-Scott-Rodino, 15 U S.C. 818(a) on Novenber 15, 1995, and
that no objection has been interposed by the Departnent of
Justice or the Federal Trade Commission to the proposed transfer.

Applicants further assert that conpetition will be facilitated by
the entrance of AT&T into the Al aska marketpl ace even before the
JSA is term nated because AT&T/ Alascomw || be obliged to offer

its services to all carriers on a non-discrimnatory basis and on
ternms conparable to those offered to its affiliates. Applicants
state that GCl, the other major facilities-based carrier in

Al aska, already has a 40% share of interstate MIS/ WATS mar ket and
a significant share in the other services offered by Al ascom
Applicants allege that A ascom s historical need for subsidies
make it highly unlikely that it could survive independently as a
conpetitor after termnation of the JSA when AT&T Communi cati ons
woul d be of fering service to Al askans at nati onw de aver aged
rates.

> See, e.g., 47 U.S.C. §8151, 201, 214(d); Market Structure

Order, 9 FCC Rcd at 3029.
5 See Market Structure Order, 9 FCC Rcd at 2198.

° Application at 10.
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36 Applicants further claimthat the acquisition will pronote

econom c efficiency: "if AT&T owns Al ascom and al so has an
obligation to serve Al aska MI'S and WATS custoners with integrated
rates, it will have the nost powerful of economc incentives to
prOV|de Al aska services efficiently.">

ii1i. Conments
37 In its Petition to Deny, Al aska Telecomstates that it is

an applicant before the Commission for a license to | and®® and
operate a digital submarine fiber optic cable extending betmeen
the Pacific Northwest United States and the State of Al aska.®

Al aska Tel ecom cl ains that AT&T s proposed sudden acqui sition

wi thin Al aska of submarine cable and satellite services, which
will originate interstate tel ecommunications services woul d
prevent other facilities-based conpetitors fromentering the

Al askan tel ecommuni cati ons market. Al aska Tel ecom asserts that
AT&T woul d becone the dom nant carrier in Al aska and woul d be
able to dictate the terns of access to needed facilities. Al aska
Tel ecom cl ains that AT&T' s ownership of Alascomw |l allow AT&T
to subsidize Alascomjust as it did under the JSA. Al aska Tel ecom
clainms that PTlI's covenant not to conpete for the three years
followi ng the closing date of the Stock Purchase Agreenent (SPA)
is fundanentally anticonpetitive because it grevents PTI from
entering the Al askan market as a conpetitor. °°

38 Al aska Tel ecomraises certain specific issues regarding the
Al aska Spur and states that these issues should be clarified
before the Application for transfer is considered. Al aska Tel ecom
asks the Comm ssion to "precisely define the conduct” of the
owners of the Spur and its related facilities as to access,

requi red use of conpression eqU|gnent their affiliations, and
their contractual relationships.

39 Inits Coments, GCl raises concerns that anticonpetitive
effects mght follow the proposed acquisition, depending on how

> 1d. at 11.

°8 "lLand" is a termof art meaning to terminate an undersea cable
within United States territory.

°® Al aska Telecomis Petition to Deny at 2. See Application of
Al aska Telecom Ltd., L.C., FCC File No. S-CL-94-004 (1994).

%0 Al aska Tel ecom's Petition to Deny at 9-14.
°t Id. at 14-16.
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t he Applicants specifically respond to certain questions not
addressed in the Application. GCl requests that Applicants

speci fy: 1) whether AT&T/Alascomw |l w thdraw the Application
for Review of the Al aska Spur Authorization, and whether it wll
sell additional capacity in the Spur to other carriers; 2)

whet her AT&T and AT&T/ Alascom wi || have separate tariffs and at
what terns; 3) whether AT&T will purchase interconnection and

ot her services from AT&T/ Al ascom on the sanme basis that services
are made available to other carriers, where the points of

i nterconnection will be and whether interconnection wll be
offered to all carriers on the sanme basis; 4) whether
AT&T/ Al ascomwi || continue Al ascoms role as nunbering plan

adm nistrator and, if so, how nunbering will be adm nistered; and
5) whether PTI could have an affiliate provide access through an
access tandemin Al aska or provide fiber optic cables for
interstate or international services, despite the covenant not to
conpet e. 2

40 In their Reply, Applicants deny that AT&T will be in a
position to dictate the terns and conditions of facilities access
in Al aska. Applicants claimthat nothing prevents Al aska Tel ecom
frombuilding its submarine fiber-optic cable in conpetition with
the Spur and that any construction of facilities in Al aska by
AT&T or AT&T/ Alascomw || be subject to review by the Conm ssion
and the APUC. Applicants' responses to GCl's other requests for
information are as follows: 1) AT&T/ Al ascom has not determ ned
whether it wll wthdraw Al ascom s Application for Review of the
Al aska Spur authorization; 2) AT&T does not |ntend separately to
provide rate integrated services from Al aska; ®® 3) AT&T/ Al ascom
and AT&T will provide services to each other and to other |XCs at

®2 @Cl's Comments at 3-5. Additionally, GCl requests copies of
any agreenents or exhibits that relate to the transaction.
Applicants state that information contained in the agreenents and
exhibits requested by GCl is proprietary and does not relate to
t el ecommuni cati ons servi ces.

63 AT&T states that it would be pointless for AT&T and
AT&T/ Al ascom to "conpete" for services covered by the rate
integration requirenment. Nor does AT&T presently intend to
provide other services from Alaska. Instead, AT&T/ Al ascom w |

continue to file separate interstate tariffs at rates for MIS and
WATS that mrror AT&T's rates for conparable services in the

| ower 48 states. AT&T/ Alascom will anend Alasconis cost
allocation plan (CAP) within 60 days of Comm ssion approval of
the Application. Were it would make sense, however, AT&T

reserves the right to provide Al askan services directly in the
future, particularly where services nmay be provided to business
custoners. Applicant's Reply at 12.
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t he present interconnection points on a non-discrimnatory basis;
4) AT&T/ Al ascom expects to continue as the nunbering plan

adm nistrator for Alaska; 5) the two switches in Fairbanks and
Juneau that PTlI continues to owmn will be used in the [ower 48
states; and 6) the scope of the covenant not to conpete is
subject to the standard | egal interpretation given such
covenants. Applicants reject GCl's request for copies of related
contracts and agreenments other than t he Stock Purchase Agreenent
provi ded with the Application.®

41 In its Reply, Al aska Telecomclains that authorization of the
transaction will result in imediate AT&T control of at |east 60%
of the originating Al askan intra- and interstate

t el econmuni cations mnutes. Al aska Tel ecom states that AT&T has
controlling interests in virtually all existing interstate
facilities, including the undersea cable, the Aurora satellite
transponders and earth stations, and 3,300 mles of mcrowave
radio links. Al aska Tel ecom asserts that eventually AT&T' s
control of facilities and mnutes will be so extensive that it
woul d not be economically feasible for a prospective conpetitor
to introduce facilities-based conpetition into Al aska w thout
prior comm tment by AT&T or AT&T/ Al ascomto use the proposed
facilities. Al aska Tel ecom specul ates that PTI will permanently
exit the Al askan interexchange market and that GCl, the only
other facilities-based MIS provider in Al aska, wll be unable to
conpet e agai nst AT&T/ Al asconl s provision of interstate MIS and
WATS at integrated rates. Al aska Tel ecom states that AT&T/ Al ascom
will use the $150 million it is to receive under the Market
Structure Oder to wite down net intrastate plant and equi prnent.
As a result, Alaska Tel ecombelieves GCI will be able to purchase
AT&T/ Al ascoml s intrastate interexchange business at a reasonable
price. Thereafter, Al aska Telecomclainms, GCI will becone the
excl usi ve provider of Al askan intrastate interexchange services
and AT&T wi Il be the exclusive provider of interstate services
for Al aska.

42 Finally, Al aska Tel ecom asks the Conm ssion, before
approving the transaction, to determne: (1) who controls the

Al aska Spur in light of Alascom s rejection of Section 214
authority, as presently conditioned, to acquire and operate the
Spur; (2) who controls the facilities through which access to the
Spur nust be obtained; and (3) what effect PTI's covenant not to
conpete will have on those access facilities.

® Applicant's Reply at 11-13.
® Al aska Tel econmis Reply at 5-7.
® 1d. at 23.
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43 In its Reply, GCl supports the proposed transfers if
authorization is granted subject to a nunber of conditions. GCl
asks that the Conm ssion: (1) require AT&T to file separate
Section 214 Applications for any entry into the Al askan market
ot her than through AT&T/ Al ascom (2) maintain all conditions for
Section 214 authorization of the Al aska Spur; (3) require that
all services, features, functions and facilities nmade avail abl e
by AT&T/ Al ascomto AT&T or by AT&T to AT&T/ Al ascom be nmade
available to all carriers on a non-discrimnatory basis; (4)

i npose affiliate transaction reporting requirenments on al
exchanges of val ue between AT&T/ Al ascom and AT&T or between
AT&T/ Al ascom and any AT&T affiliate; (5) require AT&T/ Alascomto
make access to other carriers available at any technically
feasible point; (6) require AT&T/Alascomto continue offering

Al askans originating access for 800 services; (7) require that
AT&T/ Al ascom conti nue to provide service under rate-of-return
regul ation at the rate-of-return specified in the Mrket
Structure Order; % (8) require AT&T to nake tel ephone nunbers
available to all carriers on a non-discrimnatory basis; and (9)
prohibit PTI fromusing, for service within Al aska, the sw tches
retai ned under the Stock Purchase Agreement. %8

iv. Discussion

44  Sunmmary. On bal ance, we find that the proposed nerger

bet ween AT&T and Al ascomw || have no anti-conpetitive effects or
negati ve consequences for consuners. As a result of the nerger,
we foresee gains in efficiency, inproved entry into the Al aska
interstate tel ecommunications market for conpetitors, and a
greater possibility that with acquisition by AT&T, there wll be
continued, effective use of Al asconmls assets for

t el econmuni cations in Alaska. As the follow ng discussion
explains, we find two rel evant product markets: interexchange
service within Alaska and interstate interexchange service

bet ween Al aska and ot her points. W find that the proposed
merger will not have anticonpetitive effects in either market,
but may, in fact, have sone pro-conpetitive benefits in the

mar ket for interexchange service wthin Al aska.

45 CQur analysis of the effects of the proposed nerger on
conpetition within Al aska necessarily takes account of the fact
t hat mar ket pl ace forces have been imted in their operation in
Al aska due to several factors. For instance, the unique

geogr aphy, topography, and popul ation distribution of the State

67 Market Structure Order, 9 FCC Rcd at 3027.

°8 Applicant's Reply at 4-9.
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of Al aska have limted the economic incentives for carriers to
serve large parts of the state. It is our intention, therefore,
whi | e recogni zing current conditions in Alaska, to start noving
towards tel ecommuni cations markets in Al aska in which marketpl ace
factors are able to operate nore freely than before.

46 Legal Standards. Qur exam nation of a transfer of control
under the public interest standard of Titles Il and Il of the
Act ®® includes consideration of the effect of the transfer on
conpetition in the future. In addition, Sections 7 and 11 of the
G ayton Act enpower this Cbnnission to di sapprove
anti-conpetitive acquisitions of "comon carriers engaged inwre
or radio communi cations or radio transm ssions of enerqgy.
Accordingly, it is necessary to consider the antitrust
consequences of this proposed conbinati on and meigh t hose
consequences With other public interest factors."™

47 In a nunber of recent decisions regarding various nergers and
acqui sitions, the Comm ssion has applied antitrust guidelines and
analysis to identify relevant product and geographic markets for
t he pur pose of evaluating the conpetitive effects of those
actions. > W will follow that sane anal ytical framework here. In
addition to such analysis, this decision addresses the potenti al
effect of this transfer, which is effectively a proposed nerger,
to | essen conpetition in the relevant markets, or to increase the
ri sk of other abuses of market power.

%9 47 U.S.C. 88214 and 309- 10.
0 Both AT&T and Al ascom are interstate conmon carriers. Section
11 of the Cayton Act, quoted in the text above, may be found at
15 U.S.C. 8 21(a). W have discretion whether to enforce Section
7 of the Cayton Act. United States v. FCC, 652 F.2d 72, 83
(D.C. CGr. 1980) (en banc). Because we find our jurisdiction
under the Act to be sufficient to address all the conpetitive
effects of the proposed transfer, we exercise our discretion not
to invoke our Clayton Act jurisdiction in this proceeding.

s United States v. FCC, 652 F.2d at 72; OTl Corp., Order, 6
FCC Rcd 1611, 1612 (1991).

2 See, e.g., Application of Craig O MCaw, Menorandum Opinion &
Order, 9 FCC Rcd 5836, 5844-45 (1994), aff'd sub nom SBC
Communi cations, Inc. v. FCC, No. 94-1637 (D.C. Cr., June 23,
1995), petition for reconsideration pending on other grounds.
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48 Rel evant Markets. We find one rel evant product market for

pur poses of evaluating this proposed nerger to be interexchange
t el ecommuni cati ons services within Al aska ("the Al aska Market"),
which is the principal business of the acquired conpany, Al ascom
We find another relevant market to be interstate interexchange
tel ecommuni cations ("the Al Interexchange Market"), which is a
busi ness of the acquiring party, AT&T, and includes Al ascom s and
Al aska Tel ecom s proposed undersea fiber cable services. This
|atter determnation is consistent with the Conm ssion's earlier
findings of a single market for all interstate interexchange
services. ® No party has proposed other relevant markets, and
these findings are generally consistent with the parties
subm ssi ons herein.

49 The conpetitors in the Al aska Market are Al ascomand GCl. "™
Al aska Tel ecom poi nts out that Al ascom has_approxi mately 60% of
this Market and GCl has approxi mately 40% ™ The conpetitors in
the Al Interexchange Market are AT&T, M, Sprint, LDDS, and
numerous other facilities-based carriers and resellers. W have
found that in_the Al Interexchange Market there is supply
substitution. '

50 Conpetitive Analysis. The parties to the proposed nerger do
not conpete wth each other. Accordingly, the proposed nerger
will not elimnate a conpetitor in any relevant market. Both
before and after the proposed nerger, there will be the sane
nunber of conpetitors in each relevant market.’”” Nor does it

3  See, e.g., Conmmobn Carrier Services, 95 FCC 2d 554, 562-63
(1983), rev'd on other grounds sub nom, AT&T v. FCC, 978 F.2d
727 (D.C. CGr. 1992); see also In re Application of Craig O
McCaw and AT&T for Consent to Transfer Control of McCaw Cellul ar,
9 FCC Rcd 5836, 5845 (1994) recon. pending (McCaw), aff'd, SBC
Communi cations, Inc., et al. v. FCC, No. 94-1637, 1995 W 370405
(D.C. Gr. June 23, 1995).

74

In general, Alascom serves the entire A aska Market, both the
large cities and "the Bush," while GCl concentrates on only the
large cities. See Joint Board's Final Recommendation, 9 FCC Rcd
at 2206.

> The 40% nmarket share figure is apparently based on the
percentage of custoners. Al aska Telecoms Reply at 9-12, citing
figures from GCl's: 1993 Annual Report, Decenber 31, 1993 Form
10-K, and Septenber 30, 1994 Form 10-Q filings wth the
Securities and Exchange Conm ssi on.

6 McCaw, 9 FCC Rcd at 5847.

" See, e.g., United States Citizens v. Southern National Bank
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appear likely that the post-nerger entity (AT&T-Al asconm) w il be
a weaker conpetitor in either market. On the contrary, the
affiliation of AT&T with Alascomw || |ikely be a strengthened
conpetitor in the Al aska Market.’®

51 Two types of objections have been raised to the proposed
merger. One concerns the doctrine of potential conpetition and

i nvol ves both rel evant markets. The other, which is the principal
i ssue addressed by Al aska Tel ecom and GCl, involves AT&T' s

al  eged market power in the Al Interexchange Market and its
possi bl e extension into the Al aska Market by means of control of
Al ascom

52 Potential Conpetition. The doctrine of potential

conpetition, or the "waiting-in-the-wings effect,” nmay be invoked
when two entities that are in related markets propose to nerge
(or otherwise affiliate).’ In essence, in analyzing the
conpetitive effects of such a proposed nmerger, the potenti al
conpetition doctrine weighs the possibility that each party would
enter the other's market, not by affiliating, but by itself "de
novo." In that event, there would be nore conpetition than if the
merger occurred, and the nerger may be considered to have anti -
conpetltlve effects. Al aska Tel ecom makes a sinil ar ar gunent
here.® We find the argunents raised in the record regarding the
effects on "potential conpetition” inapplicable because there has
been no show ng that, w thout the proposed transfer, either AT&T
or Alascon1mould enter the other's market (or has been expect ed
to do so).?8

422 U.S. 86 (1975); Ball Menorial Hospital v. Mitual Hospita

| nsurance, Inc., 784 F.2d 1325 (7th Cr. 1986).

® United States v. FCC, 652 F.2d at 96-97.

® The doctrine of potential conpetition was summarized in the
di ssenting opinion in Alberta Gas Chemcals, Ltd. v. E I. duPont

de Nenmours & Co., 826 F.2d 1235, 1253-55 (3rd Cr. 1987)

80 Al aska Tel ecom's Reply at 5-7.
8 See, e.g., Alberta Gas Chemicals, Ltd. v. E . du Pont de

Nemours & Co., 826 F.2d 1235, 1253-54 (3rd Cr. 1987) (dissenting
opinion) (internal citations omtted), summarizing United States

v. Falstaff Brewng Corp., 410 U S. 526, 531-37 (1973); United
States v. Marine Bancorp., 418 U S. 602, 625 (1974); Al berta Gas

Chemcals, 826 F.2d at 1254-55 (dissenting opinion)(internal
citations omtted), summarizing United States v. Marine Bancorp.
418 U.S. at 630; Tenneco, Inc. v. FTIC, 689 F.2d 346, 352 (2d G
1982).
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53 Possi bl e Abuse of Market Power. Al aska Tel ecom states that
AT&T i1s still classified by the Comm ssion as a "dom nant
carrier"” as to certain services in the Al Interexchange Market,
and argues that AT&T/Alascomw ||l use that power to Al asconis
unfair advantage in the A aska Market. We find these clains
unmeritorious. As AT&T notes, all offerings of service between
AT&T in the Interstate Market and Alascomin the Al aska Market
will be made pursuant to tariffs filed wth this Comm ssion.
Thus, as GCI has requested, carriers in the Al aska Market w ||
have avail able from AT&T, on a non-di scrimnatory basis, al
services that AT&T offers Alascom There will be non-

di scrimnatory access. W will not require AT&T/ Al ascomto nake
access to other carriers available at any technically feasible
poi nt. There has been no show ng of need for such a sweeping
obligation. AT&T/Alascomw ||l continue to provide service as a
separate corporation fromAT&T. Any future change in that status
will require Conm ssion review and approval under Section 214.
AT&T and AT&T/ Al ascomwi || be subject to our affiliate
transaction rules. Also, as a carrier subject to our Joint Cost
rul es, AT&T nmust adhere to Section 32.27, which sets forth the
ternms under which carriers may record affiliate transactions in
t heir accounting records. In addition, the Joint Cost rules also
require that AT&T and ot her subject carriers file Cost Allocation
Manual s ( CAMs) 82 which set forth the procedures carriers use to
comply with the Conm ssion's affiliate transaction rules and

ot her cost allocation standards.

54 Therefore, we require AT&T and AT&T/ Alascomto subject al
transacti ons between thenselves to these rules as a condition of
our approval of the transfer. In addition, under our rules, AT&T
is required to keep current its CAMon file with this Comm ssion.
In order to facilitate pronpt review of CAM conpliance and

saf eguard agai nst i nproper cross-subsidi es between service

of ferings, we hereby require that AT&T file any necessary CAM
amendnents pronptly upon the consunmati on of the proposed
transaction.® By application of these established regul atory

saf equards to AT&T/Alascom we wi |l have substantial assurance

82 See Separation of Costs of Regul ated Tel ephone Service from
Costs of Nonregul ated Activities, 2 FCC Rcd 6283 (1987).

8 \We waive the requirenent that certain CAM changes be subnitted
60 days before such changes are inplenented. See AT&T' s permanent
Cost Allocation Manual, 3 FCC Rcd 1786, 1798 (1988). W also note
here that the State of Al aska may require AT&T/ Al ascom accounting
records for their regulatory oversight, to the extent that it has
jurisdiction over AT&T/ Al ascom activities.
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that AT&T's offerings to all carriers in the Al aska Market are
bot h reasonable in absolute terns and not unreasonably
discrimnatory in Alascom s favor.

55 We find that these requirenents should suffice to prevent
anti-conpetitive self-dealing. W need not further require AT&T
to file separate Section 214 applications for every future

i ndependent project in Al aska, as requested by GCl. Section 63.06
of the Comm ssion's Rules states that "any carrier may submt to
t he Comm ssion a procedure pursuant to which such carrier
proposes to request authority covering an annual program of
projects for the supplenenting of its existing facilities ... in
lieu of filing separate applications.” Were Section 63.06 is not
appl i cable and authority under Section 214 of the Act is

requi red, AT&T must apply for such authority separately. Were
Section 63.06 of our rules is applicable, AT&T nay keep the

Conmi ssion apprised of projects within Al aska under an approved
annual program plan. W do not wi sh to unnecessarily burden any
carrier who wi shes to conpete in Al aska. Therefore, we al so
reject GClI's request that we prohibit PTlI fromusing, for service
within Al aska, the switches retai ned under the Stock Purchase
Agreenent. After the termspecified in its covenant not to
conpete, PTI should be free to use its resources to reenter the
Al aska interstate market.2 W deny GCl's other requests because
t hese concerns have al ready been addressed in the Market
Structure Order. AT&T/Alascomwi ||l be subject to the rate

requi renents contained in the Market Structure O der. AT&T nust
al so comply with the Conmmuni cations Act and nmake tel ephone
nunbers, including offlce codes available to all carriers on a
non- dlSCfIﬁ]ﬂ&tOFy basi s. In addition, AT&T/ Al ascomwi | | be

8 See, e.g., In re Texas Broadcasting Corporation, 42 FCC 2d 997
(1973); Xerox-Western Union International, 74 FCC 2d 471 (1979),
In re General Telephone and Electronics Corporation and Tel net
Corporation, 72 FCC 2d 111 (1979) request for comments, 85 FCC 2d
409 (1981), order on nonitoring conpliance, 91 FCC 2d 215 (1982);
In re GIE Corporation and Southern Pacific Conpany, 94 FCC 2d 235
(1983).

8 W note that APUC s Second Order, U-95-26 Order No. 2 at 10,
requires PTlI to file information on the final disposition of the
switches at issue because deploynent of those switches "has the
potential to effect both costs and services." W have no
objection to APUC s determinations as to the use of the swtches
for intrastate service.

8 See In the Matter of Proposed 708 Relief Plan and 630
Nunmbering Plan Area Code by Aneritech - 1llinois, Declaratory
Ruling and Oder, 10 FCC Rcd 4596, 4607 (1995); see also In the
Matter of Admnistration of the North Anerican Nunbering Pl an,
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subj ect to our Section 214 filing requirenments for

di sconti nuances and will continue offering Al askans origi nating
access for 800 services unless the Comm ssion first approves

di sconti nuance. &

56 To the extent that Al aska Tel ecom conpl ai ns about a conpany
of AT&T's size entering the A aska Market, and fears that it
cannot conpete agai nst AT&T, ¥ we respond that the Conmi ssion's
statutory regPonsibility is to protect conpetition, not
conpetitors.® As we have said before,

[t]he issue is not whether AT&T has advantages, but, if
so, why, and whet her any such advantages are
so great as to preclude the effective

functioning of a conpetitive market.... Such
advantages do not ... nean that these markets
are not conpetitive ... [or] that it is

appropriate for government regulators to deny
[ AT&T] the efficiencies its size confers in
order to make it easier for others to

conpet e. *°

57 In light of the tariff and affiliate transaction protections
we have inposed above, we find that AT&T s dom nant status in the
Al'l Interexchange Market will not be aggravated by the proposed
merger and that it will not inpair conpetition in the Al aska
Market. Finally, just as Alascom has arranged to nerge with AT&T
and obtain conpetitive strength fromthat association, its
conpetitor GCl is equally capable of affiliating with another
substantial conpany fromthe "Lower Forty-Eight." In fact, GC

FCC 95-283, CC Docket No. 92-273, adopted July 13, 1995.

8 @& 's request that we confirmthe retention of the conditions
for Section 214 authorization of the Al aska Spur to which Al ascom
objected in its Application for Review is treated at length in
Section IVinfra.

8 Al aska Tel ecom's Reply at 5-6.

8 Hawaiian Tel ephone Co. v. FCC, 498 F. 2d 771, 776 (D.C. Gir.
1974) (FCC did not conform to public interest nmandate in
approving applications where it considered the factor of
"conpetition not in terns primarily as to benefit the public but
specifically with the objective of equalizing conpetition anong
conpetitors").

% Conpetition in the Interstate |nterexchange Marketplace, 6 FCC
Rcd 5880, 5891-92 (1991).
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is already partly owned by M. °

58 Facilitating Entry. The Market Structure Order found that
the JSA, by giving Alascoman artificial cost advantage, nmade it
difficult for carriers other than Alascomto conpete effectively
in Al aska.® The Market Structure Order recognized that renova

of such an artificial influence in the Al aska Market woul d nmake
that Market nore attractive to conpetitors. At the sane tine, the
Mar ket Structure Order was concerned that abrupt term nation of
the JSA coul d cause undue harmto Al ascom Consunmation of the
proposed nerger will help rather than harm Al asconm s conti nued
econom c viability. Because AT&T/ Al ascom may not discrimnatorily
inhibit interstate access to any Al aska |ocation, the nerger wll
not jeopardi ze the prospects for market entry.

59 Al aska Telecoms owmn entry into the Al aska tel ecommuni cations
mar ket by nmeans of its proposed cable facility is in no way
opposed by AT&T or hanpered by AT&T's acquisition of Al ascom

| ndeed, Al aska Tel ecomurges us to facilitate its cable |anding
permt even as it argues that approval of the acquisition wll
prohibit entry by dividing the A aska interexchange market into
two separate nonopolies held by AT&T/Alascom and GCl. On May 31,
1995, the Chief of the International Bureau granted Al aska

Tel ecom s cabl e landing permt.® In its landing permt
application and comments, Al aska Tel ecom clained that the cable
woul d provi de significant public interest benefits in the form of
encouragi ng conpetitive entry and increased efficiency,

addi tional capacity, redundant capacity, and restoration
potential.® It described the cable as a realistic alternative to
Al ascom s servi ce.

60 We note that Al aska Telecomdid not amend its |anding |icense
application to reflect any change in these assertions as a result

1 Letter to WIliam Kennard, Esqg., Conm ssion General Counsel
fromJanmes L. Lewis, MZ Vice President Regulatory Affairs, dated
Nov. 4, 1994, describing "MZl's mnority interest in GC
Communi cations Corp." and MCl's "representation on GCl's board."

%2 Market Structure Order, 9 FCC Rcd at 2199, para. 12.

%  Alaska Telecom Ltd., L.C. Application for a License to Land

and Operate a Submarine Fiber Optic Cable between the Pacific

Northwest United States and the State of Alaska U S. A, DA 95-
1189, File No. SCL-94-004 (Rel eased June 6, 1995).

% |d. at para 9.

% |d.
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of the Stock Purchase Agreement.® The landing license
application was unopposed by any of Al aska Tel econis potenti al
conpetitors, indicating absence of an attenpt to restrict market
entry. We find that Al aska Tel ecom s projection of a closed

mar ket for Al aska tel ecommunications is without nerit. W find

t hat Al aska Tel ecoml s concern that the Al aska Spur wi |l continue
to function as a "bottleneck” with anticonpetitive results is
unwarranted. An attenpt to restrict access to the Spur is |ess
likely to be successful, both because capacity on the Spur is
presently owned by Al ascomls conpetitor, GCI, and because
potential conpetition from Al aska Telecomitself w |l discourage
such efforts. Qher questions involving the Al aska Spur are
dealt with bel ow. °’

61 Efficiencies. The proposed transfer also neets, and even
exceeds, the efficiency objectives of the Joint Board' s Final
Recommendati on and the Market Structure Order by placing
responsibility for costs and expenditures at an earlier date in
t he hands of the sane party, thereby providing the strongest
possi ble incentive for efficiency.® The present situation is

i nefficient because AT&T has to pay Al asconmls costs but has no
control over them the post-nerger arrangenment will be nore
efficient (by reducing waste) with AT&T having control over the
costs it will be paying. W also agree that efficiency is likely
to inprove if the managenent of Alascomis taken over by "the

| ar gest and nost experienced interexchange carrier in the
country. "% These efficiencies will be passed on to consuners
because AT&T/Alascomw || be required to continue to provide
interstate MIS/WATS to Al aska at integrated rates, to serve the
Bush areas, to provide satellite services to and fromthe Bush
areas and to nmake interstate access services available to al

| XCs on a non-discrimnatory basis. The inprovenents wll nake
AT&T/ Al ascom a better conpetitor than Alascomis at present, and
may stinulate further inprovenents by other conmpanies in the

Al aska Market, both present and future, and will have a
pro-conpetitive effect in the Al aska market.

62 Hart-Scott-Rodino. Finally, we note that since the parties

% Section 1.65 of our Rules, 47 CF.R §81.65 requires
Applicant to amend its Application when any "pending application
is no longer substantially accurate and conplete in al
significant respects.”

97 See Section IV infra.

9% gee Market Structure Order, 9 FCC Rcd at 2199.

% Applicant's Reply at 9.
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filed premerger notification nore than 30 days ago with the
Department of Justice ("DQJ") under the Hart- Scott-Rodi no
Antitrust Inprovements Act of 1976 ("HSR'), ! DQJ has not made a
"Second Request" for further information under 15 U S.C. 8§
18A(e) %' and has not chal |l enged the proposed merger. This

bol sters our conclusion that the proposed nerger will not have
anti-conpetitive effects on the whol e.

E. Concl usi on

63 In sum we find that the effect of the proposed nmerger wll
not substantially | essen conpetition, or tend to create a
nmonopoly. W find that the acquisition, as conditioned herein
will pronote entry and efficiency and that it conforns to the

obj ectives and requirenments of the Joint Board' s Final
Reconmendati on as adopted in the Market Structure Oder. W
bel1eve GCI"s requests and concerns are answered by the present
order and requirenents already contained in the Market Structure
Order, the Stock Purchase Agreenent, our rules and the

Conmmuni cations Act. To facilitate efficiency by enabling AT&T and
AT&T/ Al ascom to coordi nate their operations though the use of
common officers and directors, we find, pursuant to Section 212
of the Communi cations Act, % that AT&T and AT&T/ Al ascomwill be
under common ownership as of the effective date of this Order. W
find that the present Application is conplete and conplies with
AT&T's duty under the Market Structure Order to file a Section
214 application by March 1, 1995. We certify that the present and
future public convenience and necessity require that the

acqui sition proposed be authorized subject to the conditions
stated herein. Qur determ nations as to the disposition of the

Al aska Spur and the Request for Review are contained in Section
|V bel ow. G ven the change in circunstances brought about by the
granting of Al aska Tel ecomis cable landing |icense, we believe
our determ nations there are consistent with the conclusions in

t hi s paragraph.

| V. THE APPLI CATI ON FOR REVI EW OF THE ALASKA SPUR AUTHORI ZATI ON

100 pybh. L. No. 94-435, 90 Stat. 1390, codified as anended 15
U.S.C. § 18(a) (Supp. 1993).

101 As provided in 15 U.S.C. § 18A(e) and el aborated in 16 C. F.R
88 803.20-21, the governnent agency reviewing the initial HSR
filing may ask for nore information (i.e., "Second Request") if
there are, or may be, potential antitrust problenms with the
proposed acti on.

102 47 U. S. C. §212.
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A. Background

64 The Al aska Spur Authorization authorized Alascomto operate
the Al aska Spur between Al aska and Oregon. ! Al ascom objected to
t he authorization's retention of Conm ssion jurisdiction over
managenent of the Spur and thus rejected the Al aska Spur

Aut hori zati on pending grant of the present Application for

Revi ew. The Donestic Facilities Division, Conmon Carrier Bureau,
determ ned that the Al aska Spur Authorization was void and issued
a Special Tenporary Authorization (STA) to Alascomto operate the
Spur. 1% Subsequently, the Conmi ssion del ayed action on the
Application for Review, pending determ nation and adoption of the
recommendati ons of the Federal -State Joint Board.

B. Application

65 In its Application for Review, Alascomobjects to the
foll owi ng | anguage and conditions attached to the Al aska Spur
Aut hori zati on:

[ T] he Comm ssion retains jurisdiction to reall ocate
carriers' interest in capacity herein authorized, as
the public interest may require, to accommodate
additional carriers or otherw se, and, further,
jurisdiction is retained by the Conmm ssion over al
matters relating to the Applicant's ownership,
managenent, mai ntenance, and operation of this cable as
aut hori zed herein, to assure the nost efficient use of
the Al aska Spur. %

66 Al ascom cl ains that, before the A aska Spur Authorization
consi dered here, such jurisdiction had only been retained as a
condition for international cable authorizations and is outnoded
even in that context because the justifications for its inclusion
are no longer valid. Alascomclains that the Conm ssion retained
jurisdiction in early international cable authorizations because
federal |egislation pending at the time m ght have required
merger or restructuring of carriers and retention of jurisdiction
m ght be necessary if the Conm ssion were called upon to

i npl enment such requirenents. Alascom al so states that the early

103 Al aska Spur Aut hori zati on.

104 gee |etter from Abraham Lei b, Chief, Donestic Services Branch,
Cormon Carrier Bureau to Charles Naftalin, Koteen & Naftalin,
attorneys for Alascom dated August 6, 1993.

105 Al aska Spur Authorization, 6 FCC Rcd at 2972.
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decisions retaining jurisdiction over international cable
facilities!® were nade at a time when there was very little
international cable or satellite circuitry avail able and after

t he Comm ssion had adopted a policy, no longer in effect,
requiring conmpeting carriers to have equal nunbers of circuits in
satellites and undersea cabl es.® Al ascom asserts that the second
Section 214 authorization retaining jurisdiction over an

i nternational undersea cable, and the first to use | anguage
virtually identical to the Ianguage fromthe Al aska Spur

Aut hori zati on quoted above: % (1) required a rate reduction
agreed to by the carriers involved; (2) required additional
proportionate |oading; (3) established a "reserve pool" of
circuits on the authorized facility which the Conm ssion itself
woul d assign to potential new entrants; and (4) expanded or
altered circuit requirenents anong the carriers constructing the
cable. According to Alascom all these factors reflect the

Comm ssion's underlying concerns in an era when international

tel econmuni cations facilities were rare and satellite

t el ecommuni cati ons, which were in their |nfancy, needed
protection from under sea cabl e conpetition.?!

67 Al ascom asserts that these concerns no | onger apply, given
t he present healthy conpetitive environment and vastly increased
circuit capacity in satellite and fiber optic cable. Al ascom
clainms that undersea fiber-optic cables have becone much nore
common and can no | onger be characterized as "bottl eneck”
facilities. Alascomclains that the Alaska Spur is not a

"bottl eneck"” because it conpetes with extant satellite and
terrestrial facilities and potential new construction not
requiring international agreenents. Al ascomstates that the

Comm ssion never intended its early retention of jurisdiction
over international cable to becone a general policy applicable to
all future undersea cables. In one early decision, in fact, the
Comm ssion stated that future undersea 214 applications were to

106 Application for Review, at 20, citing AT&T, et al., 7 FCC 2d
959 (1967); see also AT&T, 8 FCC 2d 1007 (1967).

107 ppplication for Review, at 20, citing |ITT Cable and Radio,
Inc. - Puerto Rico, 5 FCC 2d 823 (1966) (The Comm ssion did not
retain jurisdiction). The policy referred to in this paragraph is
commonly called "proportionate loading." This requirement was
dropped in Policy for the Distribution of United States
International Carrier Crcuits Anong Available Facilities During
t he Post-1988 Period, 3 FCC Rcd 2156 (1988).

108 AT&T, et al., 13 FCC 2d 235 (1968).

109

Application for Review at 14-22.
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be considered in light of "then existing circunstances. "

Al ascomclains that in many subsequent cases the condition was
retained routinely, without any real thought as to whether it was
still necessary, and cites sone recent decisions in which the
Comm ssion did not retain jurisdiction over international

under sea cabl es. !

68 Al ascom further states that it is especially inappropriate
and wi thout precedent for the Conm ssion to retain jurisdiction
over a purely donestic facility. Alascomcites a case in which
the Comm ssion contrasted its jurisdiction over donestic
facilities with its absence of jurisdiction over foreign carriers
and adm nistrations as justification for retaining jurisdiction
over internatlonal facilities, which were nore likely to serve as
"bot t | enecks. "2 Alascom clains that the Al aska Spur is not
international, connecting as it does a point in Oregon with a
point in Al aska and havi ng no direct connection with any foreign
jurisdiction that would pernmit direct international service. !

Al ascomcites Section 153(e) of the Comrunications Act, which
defines "interstate transm ssion” as transm ssion fromany state
to any state without regard to interveni ng passage through
foreign territory or international waters. Al ascom states that
the Alaska Spur falls within this definition and, noreover, the
Comm ssion w Il have plenary jurisdiction over both cable |anding
| ocations. 4

69 Al ascom acknow edges it is already "fully subject to the
Commi ssion's authority to require reasonable access" to the

Al aska Spur. Alascon1states it has already given GCl the access
GCl requested. ™ Al ascom does not contest the condition that it
provide "U S. carriers... reasonable and non-di scrim natory

10 1d. at 249-250.

11 ppplication for Review at 22-29, citing e.g., Anerican

Tel ephone and Tel egraph Conpany, 5 FCC Rcd 840 (1990).

112 AT&T Company, 88 FCC 2d 1630 (1982).

113

Application for Review at p. 2.

114 Application for Review at 2. Al ascom states its intention to
file applications for partial assignnment of the cable I|anding
licenses in Oregon and Al aska so that Al ascom may be a licensee
at both landing sites, elimnating "any possible doubt that the
Al aska Spur is solely a donestic facility." Application for
Revi ew at 11.

15 pApplication for Review at 25.
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access to capacity of the Al aska Spur."!® Al ascom does not

di spute the Conmission's authority to require this under the
Communi cations Act and states the "if the condition [retention of
jurisdiction] at issue was intended to do no nore than restate
that authority" it is unnecessary.’ On the other hand, Al ascom
objects to the condition if it is intended to enpower the

Comm ssion to "mcro-manage” the Al aska Spur. Al ascom states that
its obligations to its shareholders do not allowit to abdicate
managenent responsi bility and suggests that GCI or others may use
the condition as an excuse to repudiate or refuse to enter into
contracts to purchase capacity on the Al aska Spur. "Because this
pondi&ion i s unexpl ained and unlimted, Al ascom cannot accept
rt."

C. Coments

70 &Cl, inits Opposition, states that the condition to which
Al ascom obj ected has been included in authorizations for donestic
undersea cable. GCl lists cases in which the condition was

i ncl uded even where both landing sites were on United States soi
and the cable at issue carried both donestic and international
traffic.® GCl denies that the Alaska Spur is entirely a donestic
facility since it will carry international traffic. GCl asserts
that the condition was intended to favor conpetition and new
entry in tel ecomunications markets by preventing "bottl enecks”
and anticonpetitive structures in ownership and managenent of
under sea cables.® GO clains that the Al aska Spur is a

"bottl eneck"” facility because it is the only fiber-optic facility
connecting Alaska to the |ower 48 states and the rest of the
world. GCI notes that Al ascom stressed the cable's uni que
capabilities in its marketing literature as well as in its
Section 214 Application. GClI states that it was forced to go to
court to get Alascomto offer a purchase option in its present
contract with GCI and that the Conm ssion, having recognized

Al asconi s abuse of "bottleneck"” facilities in prior decisions, !

16 1d. at 26.

H7yd. at 7.

118 | d

119 See e.g., Anerican Tel ephone & Telegraph Co, 5 FCC Rcd 7344
(1990).

1200 For this proposition, GCl cites Anerican Tel ephone and

Tel egraph Conpany, 88 FCC 2d 1630, 1640 (1982).

121 &0l cites, inter alia, Request for Declaratory Rulings by GCl

Regardi ng Sham Filings by Alascom Inc., 4 FCC Rcd 7447 (1988).
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is, therefore, justified in applying the condition to the Al aska
Spur. GClI states that Al ascom s unique position as a subsidized
carrier in the Al aska market provides further justification for
the condition.' GC argues further that the pendency of the
Joi nt Board proceedi ng nakes the condition essential, since the
Joint Board may recommend changi ng cabl e capacity requirenents
and the condition preserves the capacity of the Comm ssion to

i npl ement such a recommendation. GCl clainms that, wthout the
condition, the Joint Board would certainly neet argunments from
Al ascom that the Comm ssion |acks authority to ensure that

Al ascom provides U S. carriers with non-discrimnatory access to
capacity on the Al aska Spur.!?

71 Alascom in its Reply, states that GCI already has
contractual rights of access in the Al aska Spur, and has
expressed conplete satisfaction with its contract.® A ascom
reasserts its acceptance of that part of Al aska Spur

Aut hori zation requiring Alascomto make capacity in the Al aska
Spur available to present and future U S. carriers on a
reasonabl e and non-di scrimnatory basis and, therefore, denies
that access is an issue. Alascomstates that in every case cited
by GCI in which the Comm ssion allegedly recognized Al ascom s
abuse of "bottleneck facilities" the Conm ssion, in fact,
rejected clainms to that effect nade by GCl. Al ascom states that
retention of jurisdiction is unnecessary to preserve the Joint
Board's authority and notes that Al ascom agreed to conditioning
t he Al aska Spur Authorization on the outcone of the Joint Board
proceedi ng. **> Al ascom states that, in the decisions cited by GCl
in which the Comm ssion retained jurisdiction over authorized
cable facilities between donestic points, the facilities in
guestion also directly connected to international points or
facilities and this is not the case with the Al aska Spur.
Finally, Alascomstates that GCl's failure to deny inits
Opposition the suggestion in Al ascoms Application for Review
that GCI m ght be planning to use the retention of jurisdiction
as an excuse to repudiate its contract with Alascomis evidence

122 G0l is referring to the fact that costs of certain services
provi ded by Alascom are paid by AT&T under the Joint Services
Arrangenment wth AT&T. This agreement wll be term nated,
effective January 1, 1996, subject to certain transition
mechani sms. See supra paras. 4-8.

122 &Cl's Opposition at 7.

124 Alascomi's Reply at 2. A copy of the Agreenment was filed wth
t he Conm ssion on May 17, 1991.

125 1d. at 6.
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that repudiation is, in fact, GCl's intent.
D. Di scussion

72 We conclude that the cases in which the Bureau granted 214
aut hori zation for undersea cable, varied in | anguage because the
facts of each case were different. Alasconlis attenpt to discern a
uni form approach fromthe circunstances of past Commi ssion

deci sions ignores the caveat quoted in AT&T, et al., '’ which
states in full:

[ Qur authorization] herein relates solely to the application
before us. It is not to be construed as indicating any
policy whatever with respect to the authorization of trans-
oceanic cable facilities in the future. If and when
applications for such facilities are filed, we will consider
themon their merits in the light of then-existing
ci rcumnst ances.

Even though the circunstances surrounding AT&T, et al. are not
identical to those surrounding the Al aska Spur Authorization, we
are not precluded fromretaining jurisdiction for different

pur poses. Forenost anong the "then-existing circunstances”
surroundi ng the Al aska Spur Authorization were proposals for
restructuring the Alaska tel econmuni cations nmarket, the pending
Joint Board recommendation with regard to that restructuring and
anti ci pated Conmi ssion action with respect to that

recommendati on. The Conm ssion expressly conditioned the Section
214 authorization for the Al aska Spur on resolution of the issues
before the Joint Board. Additionally, the Conm ssion was
concerned with GCl's claimthat it had been "unable to negotiate
purchase of capacity [in the Spur] at rates acceptable to it."?%
It was in light of these concerns, that the Conm ssion retained
jurisdiction over the Alaska Spur. GCI has now purchased capacity
in the Alaska Spur, and the Joint Board's reconmendati ons,

i ncluding the conditions established with respect to the Al aska
Spur, have been adopted by the Comm ssion. Under the adopted
recommendati ons, contracts, |eases, or tariffs governing use of
the Al aska Spur will be submtted for Conmm ssion review to ensure
that the terns and conditions offered by Alascom for use of the
Al aska Spur are public and non-discrimnatory. Al ascom has agreed
that its Section 214 authority is properly conditioned on such

126 1d. at 9.

127 AT&T et al., 13 FCC 2d at 249-50.

128 Al aska Spur Authorization 6 FCC Rcd at 2971
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determi nations of the Joint Board proceeding. ! Furthernore, as

i ndi cat ed above, Al ascom does not object to the paragraphs
retaining jurisdiction insofar as they require Alascomto provide
U.S. carriers reasonable and non-di scrimnatory access to
capacity in the Al aska Spur. Al ascom acknow edges that it "is
fully supject to the Comm ssion's authority to require reasonable
access. "%

73 G ven these factual devel opnents, and the likely onset of
conpetition with the grant of Al aska Tel ecom s cabl e | andi ng
license, ¥ the specific concerns arising fromthe nature of the
Iicensee that pronpted the Conmi ssion to include the | anguage in
Al asconml s Section 214 Authorization to which Al ascom objected no
| onger apply. GCI is assured of its capacity in the cable since
it now owns that capacity. Thus we reject GCl's argunent that the
Spur will function as a "bottleneck."” The Al aska Spur is |ess
likely than ever to function as a "bottl eneck” because any
attenpt to restrict access to the Spur will be frustrated by the
fact that capacity on the Spur is presently owned by Al ascom s
conpetitor, GCI, and potential conpetition from Al aska Tel ecom
itself will discourage such efforts. At this time, we do not find
that the public interest requires that our retention of
jurisdiction over the Al aska Spur extend beyond the conditions to
whi ch Al ascom has agreed and our residual jurisdiction over

t el ecomuni cati ons established by the Communications Act. The
Comm ssion retains authority to require reasonable access to the
Al aska Spur, all authority necessary to ensure that "the terns
and conditions offered by Alascomfor use of the Al aska Spur

be public and non-discrimnatory,"! and all authority necessary
to enforce the adopted recommendati ons of the Joint Board.

C. Concl usion

74 For the reasons stated, we conclude that the |anguage
retai ning Comm ssion jurisdiction over the Al aska Spur in the

Al aska Spur Authorization does not, as nodified above, provide
the Comm ssion with any powers other than those that Al ascom has
acknow edged and accepted in its Application for Review. To the
extent of this clarification only, Al ascoms Application for
Review is granted. The Al aska Spur Authorization as clarified
herein, which was "void pending further order,”™ is hereby

129 1d. at note 8.
130 Application for Review at 25.
131 See supra para. 60.

132 Joint Board's Final Recommendation, 9 FCC Rcd at 2217.
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nodi fied and reinstated as of the effective date of this
or der . 133

V. ORDERI NG CLAUSES

75 Accordingly, IT IS ORDERED pursuant to Sections 4(i) and (j),
214, 309, and 310 of the Conmuni cations Act of 1934, as anended,
47 U.S.C. 88154(i), 154(j), 214, 309, 310, that the Application
filed by AT&T, Pacific Telecom Inc., and Al ascom Inc.
(Applicants) in the above captioned proceeding | S GRANTED

76 |IT 1S FURTHER ORDERED, pursuant to Sections 62.1-26 of the
Communi cations Act of 1934, as anended, 47 C.F.R 8862. 1- 26,
that, as of the closing of the Stock Purchase Agreenent dated
Cctober 1, 1994, AT&T/ Al ascom and AT&T Commruni cations will be
commonly owned by AT&T, so that they may share conmon officers
and directors.

77 For good cause shown, |IT IS FURTHER ORDERED, pursuant to
Section 1.3 of the Commssion's Rules, 47 CF. R 81.3, that
Section 61.41(c) of the Commssion's Rules, 47 CF. R 861.41(c),

I S WAI VED i nsofar as Section 61.41(c) would otherw se require
AT&T/ Al ascom after closing of the Stock Purchase Agreenent dated
October 1, 1994, to provide services under price caps.

78 |1 T 1S FURTHER ORDERED that all transacti ons between AT&T and
AT&T/ Al ascomwi | | be subject to the Comm ssion's Affiliate
Transaction Rules until further order of the Conm ssion.

79 IT 1S FURTHER ORDERED t hat AT&T is granted thirty days from
the rel ease date of this order to decline the authorization of
the Application filed by AT&T, Pacific Telecom Inc., and
Alascom Inc. Failure to respond within that period wll
constitute formal acceptance of this authorization.

80 IT 1S ORDERED, Pursuant to 47 U.S.C. Section 154(i) and 47
U S. C Section 155 (c)(5), that the Application for Review filed
by Alascom Inc., IS GRANTED as indicated above.

81 | T 1S FURTHER ORDERED that the Mtion for Waiver of Page
Limtation filed by Alascom|S GRANTED.

82 | T 1S FURTHER ORDERED, that failure to notify the

Comm ssion in witing within thirty days of the rel ease date of
this Order that the Al aska Spur Authorization, as nodified and
reinstated herein, is unacceptable will constitute acceptance
thereof. In the event of such notification, the Al aska Spur

133 See Al aska Spur Authorization, 6 FCC Rcd at 2973.
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Aut hori zation is void.

83 IT IS FURTHER ORDERED t hat, pursuant to 47 C.F.R 8§ 1.103(a),
this order is effective upon adoption.

FEDERAL COVMUNI CATI ONS COW SSI ON

WIlliamF. Caton
Acting Secretary
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